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When the same vessel leaves the neutral port and enters upon the 
high seas the question is raised under the laws of war whether an 
enemy warship may attack it at sight as part of the armed forces of 
its opponent, or whether the warship must, in case no resistance is 
made, proceed to visit and search the ship and otherwise dispose of 
it and its passengers and crew as if it were unarmed. If there be 
neutral passengers and goods on board the armed merchantman and 
the vessel be unlawfully treated as a warship, a question of neutral 
rights arises in respect to the passengers, if they have been put in 
danger or possibly killed, and in respect to the goods if they have been 
destroyed without regard to their possible non-contraband character. 

The note of January 18, 1916, referred to above, questions whether 
the advent of the submarine has not so changed the conditions of naval 
warfare as to abolish the earlier rule permitting a merchant ship to 
carry defensive armament, the argument being that in view of the 
vulnerability of the submarine even guns of smaller calibre might be 
used effectively for offensive purposes. But this position was like- 
wise repudiated by the United States in the memorandum of March 
25 in which it was held that "a presumption [of warlike character] 
based solely on the presence of an armament on a merchant vessel of 
an enemy is not a sufficient reason for a belligerent to declare it to be 
a warship and proceed to attack it without regard to the rights of the 
persons on board,"-the conclusion being that in the absence of con- 
clusive evidence that the armament is to be used for aggression the 
vessel must not be attacked without warning. 

How far this position is in accord with international custom of the 
past is open to dispute. There are cases such as the Nereide, decided 
in 1815, which seem to hold that an armed merchant ship is "an open 
and declared belligerent, claiming all the rights and subject to all the 
dangers of the belligerent character," so that by inference there need 
be no more obligation of giving warning before attacking than in the 
case of warships themselves. But no cases meet squarely the issue 
raised in the present war, namely, the element of implied aggressive 
purpose deducible from the fact that a submarine, by the very act 
of showing itself in order to bring the armed merchantman to a stop, 
puts itself at a disadvantage and thus enables the merchantman to 
make its defensive armament effective. 

The Yarrowdale Case. Another phase of the legal status of 
armed merchantmen is to be found in the treatment accorded to the 
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crew of the vessel when captured. This question was raised in an 
acute form- by the capture of the British merchant ship Yarrowdale. 
Among the crew were three American citizens who, with fifty-four 
captured on two other vessels, were held as prisoners of war upon 
the arrival of the vessel in the harbor of Swinemuinde on December 
31, 1916. The United States immediately inquired of the German 
government as to its intentions in respect to the men, and in reply 
the German government reiterated its statement that a ship which 
mounts guns whether for defense or offense loses its status as a private 
commercial craft and becomes a warship, and that sailors taking serv- 
ice on such a ship lose their neutral status and are liable to be treated 
as prisoners of war if the ship be captured. Since this attitude to- 
ward defensively armed merchant ships had already been declared 
by the United States in its memorandum of March 25, 1916, to be 
unjustifiable, a demand was made upon the German government for 
the release of the prisoners, and in spite of a reaffirmation of its at- 
titude towards such vessels it was announced by the foreign officethat 
the prisoners would be released. 

Volunteer Navies. Still another phase of the question of armed 
merchantmen, which however does not bear directly upon the subject 
but is commonly regarded as so doing, is presented in the conversion of 
merchant ships into armed cruisers for the purpose of aggressive opera- 
tions against the merchant shipping of the enemy. The number of com- 
mercial vessels thus converted and the havoc they have been able to 
wreak in their raids upon the high seas would appear at first sight to 
amount to a revival of the privateering abolished by the Declaration of 
Paris of 1856. There is, however, an important distinction between the 
two forms of warfare. The prohibition of privateering was primarily 
directed against the lawless methods -of warfare which resulted from 
giving commissions to private vessels to prey upon enemy commerce 
without imposing any restrictions upon their actions, whereas the 
seventh convention of the Second Hague- Conference, in laying down 
definite rules for the conversion of merchant ships to warships, provid- 
ing in particular that the commander must be a duly commissioned 
officer of the state, obviates the chief evils incident to this volunteer 
navy. Raiders such as the Moewe have, therefore, precisely the same 
legal standing as the Eitel Friederich and other cruisers of the navy. 

One question left unsettled by the Hague Conference was whether 
the conversion of these merchant ships into warships might take place 
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